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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 5071 of 2015
U/s 147/323/506/149 of I.P.C.

State

-Vs-

Rofik Sk.,
        Joynal Abedin,

Sayed Ali,
   Razzak Sk.,

            Khalilur Rahman,
      Soleman Sk.,
      Rasida Bibi &

    Sabiya Bibi.

                         …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. M. M. Ahmed, Advocate……................for the accused-persons.  

Date of Evidence : - 25-07-19, 31-08-19, 24-09-19 & 23-10-19;
Date of S.D : - 18-11-19;
Date of Argument : - 29-11-19;
Date of Judgment    : - 21-12-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 01-11-15,

one  Safiul  Alom lodged  a  First  Information  Report  before  the

Officer-in-Charge of  Tamarhat Police-Station stating that  on 30-10-15,  at

about 7 a.m., he and his younger brother Md. Samsul Hoque were standing

in front of their house. At that time, Md. Rofik Sk. and Joynal Abedin riding a

bike bearing registration no. AS-16/8790 hit them with bike with intention

to  kill  and  caused  injuries  to  him and his  younger  brother. People  had

gathered at there and accused-persons at the time of fleeing away from

there threatened them saying that they would kill them certainly in future.

When his aunts Mojina Bewa and Belowara Bibi came on road hearing hue

and cry then, accused-persons armed with sticks assaulted them and tried
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to take their lives. Local people saved their lives and accused-persons fled

away from the place of occurrence.       

2. On receipt of Ejahar, the Officer-in-Charge of Tamarhat P.S. registered

a  case  being  the  Tamarhat P.S. case  no.331 of  2015,  u/s

120-B/307/338/325/506/34 of I.P.C and launched investigation of the case.

During the period of investigation of the case, Investigating Officer visited

the place of occurrence, prepared sketch-map of the place of occurrence

and  examined  witnesses.  Sent  victims  to  hospital  and  collected  injury

report.  On completion of investigation of the case, A.S.I  Abdul Matleb Sk.

submitted charge-sheet of the case against above named accused persons

u/s 341/323/506/34 of I.P.C.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides and considering the material on record, the particulars of offence u/s

147/323/506/149 of  I.P.C.  were  read  over  and  explained  to

accused-persons. They pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined nine numbers of witnesses.

In view of the evidence on record, accused were examined and recorded

their statements u/s 313 of Cr PC. The pleas of accused were of total denial

and declined to adduce evidence in their defence. I heard arguments put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused persons on 30-10-15, at about 7 a.m., were

members  of  an  unlawful  assembly  and  in  prosecution  of  the  common

object of the said assembly committed an offence of rioting and thereby

committed an offence punishable u/s 147 of IPC?

(ii) Whether on the same date and time, accused-persons voluntarily

caused hurt to complainant and his younger brother named Md. Samsul

Hoque  and  aunts  named  Mojina  Bewa  and  Belowara  Bibi  and  thereby

committed an offence punishable u/s 323 of IPC?

(iii) Whether on the same date and time, accused persons committed

criminal  intimidation  by  threatening  complainant  with  any  injury  with
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intention to cause alarm and thereby committed an offence punishable u/s

506 of IPC?

(iv) Whether on the same date and time,  all the accused persons were

members of an unlawful assembly in prosecution of the common object

attacked complainant, his younger brother  Md. Samsul Hoque and aunts

named Mojina Bewa and Belowara Bibi which offence you knew likely to be

committed in prosecution of the common object and you being members of

that assembly at the time of committing of that offence are hereby liable

for committing an offence punishable u/s 149 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Md. Aynal Sk @ Hoque (p.w.1) knows informant and accused-persons

of  this  case.  The incident  took place in the year  of  2015 and at  about

7/7.30 a.m. in the morning. On the day of incident, Safiul Alom and Samsul

Hoque were talking on road of Borokhochua and at that point of time, Rofik

Sk.  and Joynal  Abedin  hit  Safiul  Alom and Samsul  Hoque with  a  motor

cycle. Safiul Alom and Samsul Hoque fell down on ground and sustained

serious injuries. He witnessed the accident by his own eyes. At the time of

leaving Rofik Sk. said that you had been saved for today. He heard this by

his own ear.  Thereafter,  neighbouring people  took Safiul  and Samsul  to

Tamarhat Hospital for medical  treatment. In his cross-examination, p.w.1

stated that  informant  is  his  nephew.  He does not  know who drove  and

number of vehicle. He does not know whether Police seized any vehicle or

not. The father of informant also lodged a case against accused persons

with regard to the same incident. Many cases are running in between both

the  sides.  His  nephew  Safiul  Alom  has  a  pharmacy  shop  at  Hatidhura

market. The houses of Osman, Abu Bakkar, Joinuddin, Gidal Ray, Prabhash

Ray  and  Moinuddin  and  some  others  are  situated  near  the  place  of

occurrence.  At  the time of  accident,  Abu Bakkar,  Poyshor  Ali  and some

others were present.  Lalit  Ray's  house is  situated about half  k.m. away

from his house. He denied the suggestions made by defence counsel for

accused persons.

7. Safiul Alom, complainant of this case deposing as (p.w.2) stated that

accused-persons are  co-villagers.  In  the month of  October,  2015 and at

about  7.30  a.m.,  he  and  his  brother  Samsul  were  talking  on  road  by
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standing. At that time, Rofik and Joynal riding a motor cycle hit him and

Samsul. He fell down. They raised hue and cry and their family members

came.  Family  members  of  accused-persons  also  came  and  a  quarrel

started. Accused-persons assaulted one woman named Belora. In the result

of accident, he sustained injuries on right elbow and knee. Uncle Aynal Sk.

took him to Tamarhat Hospital. In his cross-examination, p.w.2 stated that

the distance between his house and Tamarhat Police Station is about 3 k.m.

He  does  not  know  whether  Police  seized  vehicle  or  not.  The  incident

occurred  on  road.  About  30/40  people  gathered.  Osman,  Jainuddin  etc.

were present. He cannot say number of the vehicle. He denied that he had

not stated before Police that he sustained injuries on elbow and knee. His

Father  also  lodged  a  case  with  regard  to  the  same  incident.

Accused-persons also lodged a case against them. He denied that he had

not sustained any injury. He denied the other suggestions made by defence

counsel on behalf of accused persons.

8. Osman Ali (p.w.3) knows informant and accused-persons of this case.

The incident occurred about 4 years ago from today and at about 7 a.m. in

the morning. On that day, he was going by the road of Borkhachuwa to his

work place and at that point of time, he saw Rofik committed accident to

Safiul Alom. Thereafter, he went to his work. Later, on reaching home, he

came  to  know that  Safiul  had  lodged this  case  at  Tamarhat  PS.  In  his

cross-examination, p.w.3 stated that at the time of incident, 15/20 people

were present. He denied that he had stated before Police that at the time

of incident, he was milking a cow on road. He does not know number of

vehicle and what type of vehicle it was. He is also an accused in the case

lodged  by  Rofik.  Since  long,  quarrel  is  running  between  informant  and

accused-persons. He denied the suggestions made by defence counsel for

accused persons.

9. Sujay Ray (p.w.4) knows informant and accused-persons of this case.

The incident took place about 4 years ago from today and at about 9 a.m.

On that day, he went outside hearing hue and cry and saw Alauddin was

striking on wall of Soleman Munshi with a stick. He cannot say what did

happen thereafter. In his cross-examination, p.w.4 stated that informant’s
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brother Samsul and their relatives armed with stick and thenga attacked

house of accused-persons.

10. Pradip Ch. Ray (p.w.5) knows informant and accused-persons of this

case. The incident took place about 4 years ago from today and at about 7

a.m. On that day, he was enjoying tea in a house of other of their village.

Hearing hue and cry, he came outside and saw accused-persons left the

place with bike. He heard from people that accused-persons had caused

accident to Saiful Alom and left the place. In his cross-examination, p.w.5

stated that he did not see any incident. He cannot say who caused the

accident and how it occurred.

11. Saboruddin Sk. (p.w.6) knows informant and accused-persons of this

case. The incident took place about 3 years ago from today and at about 9

a.m. in the morning. On that day, he was milking a cow near his house. He

heard hue and cry and came outside. He heard that accused-persons had

hit Saiful  with a bike and left  the place.  In  his cross-examination, p.w.6

stated that he did not see who had committed accident to whom.

12. Dr. Anisur Rahman (p.w.7) stated that on 01-11-15, as per Tamarhat

PS case no.331/15, Home-guard Nozrul Hoque brought Md. Sofiul Alom, Md.

Samsul  Hoque,  Morjina  Bewa  and  Balowara  Bibi  to  Tamarhat  PHC  for

medical treatment. On that day, he was on duty and he examined them. He

after examining Md. Sofiul Alom found abrasion on right leg. He did not see

any injury upon remaining three. In his opinion, simple injury, caused by

blunt object. Ext.1 is Medical Report and Ext.1(1) is his signature. In his

cross-examination, p.w.7 stated that he did not mention any opinion in his

report. As per his statement in the chief, he did not write about caused by

blunt object in the report. He did not mention in his report about type of

injury  of  Sofiul  Alom.  He also  did  not  write  age of  injury  in  his  report.

Abrasion on leg may be caused sometime due to hitting with wall or fence.

13. Lalit Ray (p.w.8) knows informant and accused-persons of this case.

About 4/ 5 years ago from today, he came to know from village people that

a quarrel  had taken place between accused-persons and informant with

regard  to  some  matter.  In  his  cross-examination,  p.w.8  stated  that  his

house is situated about half k.m. away from the place of occurrence. He did
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not see the incident and he does not know as to how the incident took

place.

14. ASI  Abdul  Motleb Sk.  (p.w.9)  stated  that  on 01-11-15,  the O/c  of

Tamarhat PS after receiving a written ejahar endorsed him for investigation.

After receiving the charge of investigation, he on the same day went to the

place of occurrence, examined complainant, other witnesses and drew one

sketch  map  of  the  place  of  occurrence.  He  went  to  the  house  of

accused-persons in search of them and he did not find accused-persons. He

went to Tamarhat hospital to meet injured and thereafter, gave requisition

for medical report. Thereafter, on 10-12-15, he collected medical report of

injured and once again, he went to the house of accused-persons in their

search.  On 22-01-16, accused-persons came to Thana and he examined

them. He arrested accused persons and released on bail.  Thereafter, he

submitted  charge  sheet  of  this  case  in  the  Hon'ble  Court.  Ext.2  is  the

ejahar  lodged  by  informant.  Ext.3  is  Charge-Sheet  and  Ext.3(1)  is  his

signature.  In  his  cross-examination,  p.w.9  stated that  he did  not  record

statements of Joynal and Jainuddin to whom he had shown in the sketch

map. He did not seize anything such as vehicle, documents, driving license,

etc.  in  connection  with  the  incident.  Informant  Sofiul  Alom did  not  say

before  him  that  he  had  sustained  injury  on  his  elbow.  Witness  Osman

stated before him that at the time of incident, he was milking a cow. He did

not send injured for medical treatment by requisition. He denied that he

had not investigated the case properly.

15. Thus,  the  incident  occurred  on  30/10/2015,  at  about  7  a.m.  as

alleged by complainant in his ejahar (ext-2). Complainant (p.w.-2) lodged

ejahar in  the police station on 1/11/2015. P.w.-7 examined complainant,

Samsul Haque, Morjina Bewa and Belowara Bibi on 1/11/2015. P.w.-7 found

abrasion on right leg of p.w.-2. P.w.-7 found no injury upon Samsul Haque,

Morjina Bewa and Belowara Bibi. Prosecution side did not examine Samsul

Haque, Morjina Bewa and Belowara Bibi in support of its case. P.w.-2 wrote

in his ejahar that he could not file ejahar of the incident on 30/10/2015

because he had to take injured to hospital for treatment. However, p.w.-7

cleared that on 1/11/2015, Homeguard Najrul Haque escorted complainant

and others three to Tamarhat PHC for treatment. It is about 3 k.m. distance
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to  Tamarhat  police  station  from house  of  complainant  (p.w.-2).  So,  the

reason  of  delay cited by complainant  in  filing ejahar  is  not  acceptable.

P.w.-1 cleared that complainant’s father also lodged a case against accused

persons for the occurrence of the same incident. P.w.-2 also admitted that

his father had filed another case for the occurrence of the same incident

against  accused  persons.  So,  two  cases  are  running  against  accused

persons for the occurrence of the same incident.  If  complainant’s father

had  filed  ejahar  first  then,  complainant  filed  this  case  against  accused

persons after thought.    

16.     Now, p.w.-1 claimed that Rafik and Joynal had hit p.w.-2 and Samsul

Haque with a bike. P.w.-2 and Samsul fell down on ground and sustained

serious injuries. Villagers took both of them to hospital for treatment. We

have already observed that victims of this case were not examined in the

hospital on the day of incident. During cross-examination, p.w.-1 failed to

say who had driven the motor cycle and who had been pillion rider. So,

p.w-1 is  an eye witness  of  the incident  is  doubtful.  If  he had seen the

incident then he could have certainly able to say in his cross-examination

who had been driving the motor cycle. P.w.-2 said that he had sustained

injuries on his elbow and knee due to accident caused by accused persons

(Rafik  and Joynal).  He  did  not  say  that  he  had sustained  injury  on  his

person  due  to  assault  by  accused  persons.  He  said  that  a  quarrel  had

started between the parties and accused persons assaulted Belowara. He

stated that p.w.-1 took them to hospital for treatment. But, p.w.-1 did not

say in his evidence that he had taken victims of this case to hospital for

treatment.  P.w.-2 also did not clear  in  his  evidence who had driven the

motor  cycle.  P.w.-3  claimed that  he  had seen  Rafik  caused  accident  to

p.w.-2. But,  he also failed to say during cross-examination what type of

vehicle it was. Of course, he denied during cross-examination he had said

to police that he was milking a cow. P.w.-9 cleared that p.w.-3 said to him

that at the time of incident, he was milking a cow. Therefore, p.w.-3 is an

eye witness is also doubtful. P.w.-4 saw complainant and Samsul attacking

house of accused persons. P.w.-5, p.w.-6 and p.w.-8 did not see the incident.

P.w.-2 might have sustained injury on his leg hitting with fence at the time

of  attacking  house  of  accused  persons.  Thus,  from  the  evidence  of
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prosecution witnesses, it is not appeared that all accused persons attacked

complainant  and  his  brother  and  caused  injuries.  It  is  further  not

established that accused persons formed an unlawful assembly and they

were members of an unlawful assembly.    

17. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  offence  against

accused persons beyond all reasonable doubt. Therefore, accused-persons

are acquitted from the offence u/s 147/323/506/149 IPC on benefit of doubt

and set at liberty forthwith. Bail bonds stand in favour of accused persons

are extended for another period of six months in view of section 437A of Cr

PC.

18. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 21st day of December, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Md. Aynal Sk @ Hoque,

    PW- 2 Safiul Alom, (Complainant),

    PW- 3 Osman Ali,

    PW- 4 Sujay Ray,

    PW- 5 Pradip Ch. Ray,

    PW- 6 Saboruddin Sk.,

    PW- 7 Dr. Anisur Rahman,

    PW- 8 Lalit Ray,

    PW- 9 ASI Abdul Motleb Sk.,

2. PROSECUTION EXHIBITS:- Ext. 1 Medical Report &

       Ext. 1(1) is signature of p.w.7.

     Ext. 2 Ejahar,    

     Ext. 3 Charge-Sheet &

       Ext. 3(1) is signature of p.w.9.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


